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The rush to broaden executive prerogative following the September 11 terrorist attacks has
generated criticism among liberd jurists who rightly point out that the rule of law was designed for bad
times aswdl as good ones. Bruce Ackerman, Ronad Dworkin, and many others have persuasively
argued that Washington's legal response to September 11 opens the door to secret detentions, the
destruction of attorney-dient confidentidity, and military tribunas that make amockery of internaiond
law no less than well worn ideas of due process.! Despite the Bush Adminigtration’ s repested emphasis
on the novel character of the attacks, its response has relied disproportionately on alegd instrument
hearkening back to a pre-liberd erain which roya prerogative and “reason of state’ determined the
texture of politicd life: unilaterd executive authority. Unfortunately, President Bush has hardly been
donein hisinggence that terrorism is best fought by dramaticaly augmenting executive discretion.
Passed with virtud unanimity by both Houses of Congress, the so-caled “Patriot Act” hands over
subgtantia poorly defined authority to the intelligence and security gpparatus. An immediate
consequence isthat 9.3 million resident diens are now denied many basic legd protections and find
themsalves directly subservient to administrative agencies—in particular, the FBI— long known for their
inefficiency and incompetence.?

Y et even liberd critics of the sampede to dismantle civil liberties fail to recognize the extent to
which Washington's response to September 11 places traditiona preconceptions about criss
government in afresh light. An unquestioned presupposition among both Republican and Democratic

lawmakers has been that the terrorist attacks call for dramaticaly expanding the scope of executive



authority, and especidly the discretionary leeway available to adminidrative agencies (for example, the
Justice Department and FBI) alegedly best suited to the task of doing battle with terrorism. To be sure,
Democrats in Congress have criticized the Presdent’ s unilateral gpped to inherent executive authority.

Y et their enthusiasm for the Patriot Act suggests that they have few quams about expanding the
discretionary powers of federal agencies aslong as they have some say in delegating it. Nor do liberd
criticstypically chalenge the assumption that the best answer to the terrorist attacks should be
executive-driven and thus necessarily entails more-or-less generous de egations of discretionary
authority to the security and intelligence agencies® Their chief worry isthat President Bush and a cowed
oppaosition in Congress have gone too far in doing o.

Unless we chdlenge the well-nigh universd view that terrorism necessitates enlarging executive
discretion, however, we face the prospect of adownward spird in which civil liberties will soon
represent a shadow of their former selves. Ackerman is probably correct to predict that terrorist attacks
may be “arecurring part of our future’ in part because “[t]he baance of technology has shifted, making
it possible for asmall band of zedlots to wresk devastation where we least expect it.”* The orthodox
view that expanding the scope of executive authority represents a sensible response to terrorism rests on
assumptions about the nature of executive power with deep roots in modern political and legd theory
(). Nonethel ess, those presuppositions represent amideading starting point for those of usintent on
tackling the difficult intellectud and political tasks at hand, not the least of which requires figuring out
how we can maintain the basic rudiments of a law-based sate in aglobdizing politica universe (11).

l.

What presuppositions about executive authority have motored the U.S. response to September 117



The mogt fundamenta one seems so trivid that it isrardy articulated let done openly defended. The
immediate source of the rush to strengthen the executive s hand since September 11 is the presumption

that the executive isbest capable of rapid-fire or high speed action, and thus should be most adept at

warding off no less rgpid-fire surprise attacks like those we witnessed on Septermber 11. The Bush
Administration has expresdy appedled to thistraditiona view in order to justify unilateral executive fiat.”
What could be more self-evident than the executive s cgpacity for acting swiftly and energeticaly in the
face of adire criss?

This assumption can lay legitimate clam to an impressve intdlectud provenance. Machiavelli points
out in the Discourses that assemblies are ill- suited to “ remedying a Situation which will not brook delay,”
arguing that the executive is better suited to the imperatives of criss government. While dected
representatives “have to consult with one another, and to reconcile their diverse views takestime,” the
sangle person of the executive can act speedily and avoid the undue “temporizing” that necessarily
plagues large assemblies® Theintdlectua history is a complicated one, yet a persuasive argument can
be made that Machiavelli’ s ready association of the executive with speed was accepted by subsequent
theorists who otherwise harshly criticized the legacy of “reason of gate’ with which Machiaveli’s name
soon was (unfairly) associated.” Montesouieu, Locke, and Hamilton contrast the fast-paced character
of executive action with the unhurried texture of legidative politics no less categorically than Machiavdli.
Following Machiavdli, they assume that popular assemblies are inherently dow-moving, whereas the
executive possesses a built-in capacity for fast-paced action.®

At onelevd, this view underlines the obvious point that ddiberative exchangein any rdatively

numerous group, regardless of its qudity, is sure to be adow-going affar merely because of its



sequential character. Because “two speakers at an assembly cannot be heard by everyoneif they try to
gpeak smultaneoudy,” even a cognitively unimpressive debate in an eected body made up, for
example, of amere fifty representativesis destined to be time-consuming.® At another leve, this
tempora assumption expresses the congderable weight placed by Enlightenment liberalism on free-
whedling rationa deliberation as a source of legitimate lavmaking. The Enlightenment faith in the
emancipatory potentiad of human reason played a centrd role in liberalism’ s conceptudization of €ected
legidatures as requiring robust— and necessarily unhagty— rational debate.™”

The high tempora and cognitive demands placed on modern assemblies within the liberd tradition
samultaneoudy suggested their limitations as an effective indrument of criss government, however. No
less than Machiavelli, Montesquieu, Locke, and Hamilton describe the executive as best suited to criss
management by inggting that the unitary character of the executive assures its superiority in crises “which
will not brook delay.” The fact that the executive congsts, most fundamentaly, of asngle actor means
that it can act quickly. This Smple intuition dso hdps explain the pervasive hodlility to the idea of aplurd
executive in modern liberd thought: Montesquieu’ sinfluential argument that aplurd executive
undermines the fundamentd god of executive power, namely the ability to act with dispatch, soon
became a dogmatic article of faith among liberas™ Those who challenged the notion of asingular
executive —for example, the Anti-Federdists-- congstently found themselves relegated to the status of

obscure footnotes in the history of liberdism. ™

In thistraditiona account, the rapid-fire unitary executive generates additiond inditutiond virtues
that render it especidly adept at grappling with crises. A tempordly inefficient plurd executive lends
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itself to inconggtent and even incoherent sate action. As Hamilton notes in arguing againgt the Anti-
Federdist case for aplura executive, “whenever two or more persons are engaged in any common
enterprise or pursuit, there is dways danger of difference of opinion,” thereby threatening to “wesken
the authority, and distract the plans and operations of those whom they divide”*® In contragt, the
“persond firmness’ of the unitary executive is generdly best attuned not only to the imperatives of
Speed, but also a assuring condstency inlegd implementation and the overdl monitoring of date
adtivity.** And what could be more desirable during an unpredictable and fast-moving crisis then making
sure that dl units of government operate together as parts of one coherent and harmonious whole? Even
more famoudy, Hamilton links the unitary executive to effective democratic oversght and accountability
of itsactivities “The public opinion isleft in sugpense about the real author” of a specific action because
plurdity in the executive dlows its members to shift blame and obscure their responsibility for political
mistakes, whereas the unitary executive offers the public a genuine “opportunity of discovering with
facility and clearness the misconduct of the persons they trust.”*> Not only is the unitary executive best
equipped for initiating rapid-fire action, but its unitary character also means that the public possesses a

redl chance of identifying, in atemporaly efficient manner, which politica actor should be held

respongble for a particular action. Especidly during an emergency, thisingitutiond attribute becomes
particularly vauable. Members of a plurd executive typicdly “pass the buck” when undesirable results
follow from their actions, requiring the public to engage in an unnecessarily time-consuming game of
figuring out who isto blame for incompetent or ineffective action. Amidgt the fast-moving tempora
imperatives of the emergency Stuation, however, such temporaly costly deliberations might easily prove

extravagant and thus politicaly disastrous.



The conventiond view of the executive as best suited to rgpid-fire criss government rests on
additiond ungtated assumptions which continue to shape the legal response to September 11. Why does
the terrorist attack require fast-paced or high-speed action in the first place? In other words, why not a
dow and dedliberate answer, in which old-fashioned modes of legidative rule-making, ong with legdly
circumscribed and carefully supervised grants of authority to government agencies, predominate?
Notwithstanding the obvious internd tensonsin the Bush Administration’ s rhetoric, one consstent
theme since September 11 has been that the attacks represent a direct assault on the physical integrity
of the American pality, aviolent invasion probably no less threatening than Pearl Harbor because it
means the penetration of the territory or “body” of the American polity.*® To be sure, such rhetoric
possesses an obvious empiricd plaughility, in light of the murder of thousands of innocent civilians on
September 11, aswell as the no less self-evident view that an indispensable function of the modern sate
is the guarantee of basic physica security to its members. Nonetheless, neither observation provides a
aufficient logicd judtification for the mad rush to augment executive discretion that we have witnessed
snce September 11. Why does the task of assuring physica security necessarily require rapid-fire
executive action?

Here as well, the missng arguments can be gleaned from some of the most familiar —and thusrarely
scrutinized— dogmas of modern political thought. Recal how pervasive the metaphor of the *body
politic’ has been within western political theory. Theideathat political entities possess far-reaching
affinities to actud corpored (human) bodies has taken many different formsin the western politicd
tradition, but the crucid point here is that this metgphor probably played a pivota role in the shaping of

modern liberalism. Hobbes description of the “ Artificial Man” of the Leviathan isfamous” Y et Locke



—amore obvious influence on modern liberdism- amilarly employs the metgphor of abody politic a a
number of crucid junctures: Locke not only describes the al-important legidative power as *the soul
that gives form, life, and unity” to the political community, thereby transforming it “into one coherent
body,” but hisinfluentid picture of internationd reations as congtituting part of the Sate of nature
immediatdy suggests a picture of individual commonwedlths as drikingly akin to the individud persons
who populate Locke's state of nature before the establishment of what he calls “ political society.”*® To
be sure, Locke was chiefly underscoring the point that sovereign states should be seen aslegd or
Juridical persons, and the “anadogy of sovereign commonwedths in astate of nature to individud menin
that state is not meant to be taken too literally.”*

Nonetheless, this andogy helps explain the conventiond view that physicd threats to the physica
community require rapid-fire action. During moments of crigs, high- speed executive action is necessary
because the stakes are so high. Why are the stakes high? Because the palitical community congtitutes a
body politic srikingly akin to the individua human body, and aswe al know, even relatively modest
physicd invasions of our corporedity represent violations of our physicd integrity and potentidly
dangerous threats to our existence. By dlowing othersto assault us physicaly, we place our physica
well-being and perhaps even our existenceitsdf in dien hands. Life itself becomes precarious. Our
fundamentd right to self- preservation is subject to forces beyond our control. At least implicitly, certain
influentid strandsin modern liberdism thus rely on seemingly credible preconceptions about physicd
sdf-defense in order to judtify the necessity of high-speed executive action: when physically assaulted,
individuals lack the luxury of debating with their peers or dlies about the best conceivable response.

Insteed, they must move quickly to ward off immediate threats to their physica well-being, and such



moments call for action rather than deliberation, dispatch instead of delay. If physicd violenceis
imminent or dready a hand, individua sef-preservation can only be achieved by the imperatives of
physica sdf-defense, where agility and swiftness are a a premium. In the political universe, the unitary
executive, and not a numerous ddiberative assembly, is the most likely source of such agility and
swiftness.

This aspect of conventiond thinking about crids government is perhgps most noteworthy because of
itsimplicit hodtility towards plurdism and the necessary ddliberative give-and-take of democratic
palitics. In the traditiond view, adire crigs requires the body palitic not only to act as a unitary whole
but probably with one voice aswell. After al, dangerous foes might easily take disagreement and
dispute as evidence of vulnerability. Asthat part of the body palitic outfitted with the task of swiftly
responding to the physica threet a hand, the executive typicaly clams the authority to spesk on behdf
of the politica community as awhole. Needless to say, the implications of thistraditiona imagery are
profoundly anti-plurdistic and even anti- politicd. Yet it is precisaly thisimagery that the Bush
Adminigration has relied on to suppress legitimate political difference and disagreement, as those who
chdlenge the Presdent’ s far-right policies on ahost of domestic issues fundamentaly unrdated to
terrorism now risk getting branded as “soft” on terrorism.?

Locke is dso reveding because he helps shed light onafina congpicuous facet of the U.S. legd
response to terrorism. Although the metaphor of physicd sdf-defense has played acrucid roleinthe
proliferation of executive discretion since September 11, the fact that the physicdl threat a hand is
somehow foreign in origin has aso obvioudy worked in the same direction. Locke not only concelves of

internationd relations as a state of nature populated by individua corpored persons, but he argues that



the executive s foreign policy powers (in Locke' s terminology, the federative power) cannot “be
directed by antecedent, standing, positive laws...and so must necessarily be left to the prudence and
wisdom of those whose handsit isin, to be managed for the public good.” Far-reaching executive
discretion is necessitated by “the variaion of designs and interests’ in foreign affairs, where the
unpredictability and fast- paced character of events require swift and unhindered executive action. In
Locke s account, war therefore “admits not of plurdity of governors.” The Lockean vision of a body
palitic resding in afundamentaly lawless state of nature continues to haunt contemporary U.S. politica
and legd discourse. In gtriking accordance with this traditiona notion of foreign affairs as condituting a
fundamentdly lawless sphere requiring scope for significant executive prerogative, U.S. courts have long
been hesitant to restrict the scope of executive discretion in foreign affairs? In addition, foreign affairs
have been defined by courts as including not only defense and nationa security, but internationa
economic palicy, immigration and asylum law, and many other areas as well, meaning that the U.S.
executive presently enjoys an avesome arsend of highly discretionary legd instruments in a broad array
of so-called “internationd” arenas®

Thejudiciary’singrained habit of kowtowing to the executive in foreign relations is undoubtedly one
of the reasons the Bush Adminigtration has been so confident about its aggressive push to extend the
scope of executive discretion after September 11. Describing terrorism as aforeign military threat brings
obvious legd dividends to those who believe that heightened executive discretion is the best way to fight
it. A legd tradition chary of redtricting executive discretion in foreign affairsis sure to work to the
advantage of policy makers eager for further extensions of executive prerogative in the face of what is

now widely interpreted as aforeign invason.



Each of these presuppositions about executive power is now implausble. Each of them restson
historically specific preconditions that no longer reedily accord with the redlities of politica life. Each
prevents us from thinking creetively about the best way to respond to terrorism.

The bdlief in the high-speed capacities of the unitary executive redts, to a Sgnificant extent, on the
metgphor of asingle leeder a the helm of date affairs the Sngular character of the executive (in contrast
to the numerous legidature) purportedly dlows him to act with dispatch. When firgt introduced into
modern political thought by Machiavelli, this metgphor possessed empirica credibility, in light of the fact
that rulership in many places was effectively exercised by a angle leeder and rlaively smdl group of
advisors® Y et this smple vision of executive power was formulated for the most part prior to the
maturation of some of the core features of the modern state. When Machiavelli or even Locke sketched
out the virtues of asingular executive, modern bureaucracies, the professiondization of officialdom,
rationa systems of tax collection, and even modern forms of military organization remained
underdeveloped. Does the metgphor of the swift “prince’” make sense given the nature of modern
executive power? Perhaps not. At the very leadt, it fallsto do justice to crucia components of the
modern executive or adminigtrative state. The modern executive is a complex and multi-headed
creature, composed of ahost of (oftentimes competing) adminigtrative and bureaucratic units, whose
members are no less numerous than other branches of government. Disagreement and interest conflict
areno lessa part of our many-headed executive than our elected legidatures. Prominent scholars of the
U.S. presidency now spesk of the “plura presdency,” persuasvely arguing that a more appropriae
focus for contemporary empirica research than traditiond notions of the unitary executive “isthe plurd
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nature of the presidency, its policy environment, and the demands placed upon the inditution by different
groups and nations.”®

Not surprisngly, even when the executive undertakes unilaterd action, relaively sraightforward
undertakings can prove enormoudy complex and time-consuming; the colossd difficulties faced by
“Homeland Security” Chief Tom Ridge in coordinating the Adminigtration’s domestic response to
terrorism provide an obviousillugtration of this point. Even if it remains true that the executive can “act
fird” in some areas of policy, the complexity of the modern executive means that its undertakings a
times can seem even less coherent and consistent than those of deliberative legidatures® Prdiminary
empirica support for thisclam isdso provided by the history of executive-dominated dictatorships,
which typicaly promise rgpid-fire responses to domestic and foreign crises and thusimplicitly rely on the
dogma of the swift executive in order to garner legitimacy. More often than not, however, executive-
centered dictatorship ends up mired in interna bureaucratic conflict and stymied by adminigrative
inefficiency and incoherence.”

Inasmilar vein, one might legitimately wonder whether Hamilton's justly famous arguments about the
popular accountability of the unitary executive obtain in light of present-day political redities. At the very
least, our “plurd presidency” raises tough questions for the doctrinaire view. The mind-boggling
ingtitutional complexity of the modern executive certainly makes it much eeser for political actorsto
“pass the buck” than Hamilton's argument anticipated; examples of federd agencies scrambling to
blame their adminigtrative rivas for unpopular policies are legion. The complexity of the modern
adminigrative sate dso makesit difficult for the chief executive to oversee its wide-ranging activities

and thereby assure their coherence and consstency, and there may be legitimate ingtitutiona reasons
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why voters sometimes seem reluctant to hold the executive respongble for a particular adminigrative
course of action. Politicdly precocious paliticians, of course, have manipulated this genuine inditutiond
dilemmato their persona advantage on many occasons® In any event, it is by no means salf-evident
that the contemporary executive lives up the Hamiltonian promise of assuring effective popular
accountability in part by alowing the public to link state action directly to particular political persondities

in atimdy and tempordly efficient fashion.?®

Perhaps other attributes of the traditiona account Hill buttress the intuition that the executive is best
capable of high-speed action. For example, one might argue that the executive, in contrast to the
legidature, is not required to undertake a demanding process of deliberative give-and-take, where a
multiplicity of arguments and competing interests is considered, and dl affected viewpoints receive afar
hearing. Whereas parliament “as a collective organization takes definitive action through the legidative
process, which is cumbersome, difficult to navigate, and characterized by multiple veto votes,” the
adminigtrative apparatus might seem rdatively well-equipped for acting with dispatch.* Indeed,
conventiond (for example, Weberian) modds of adminigtrative activity picture decison making as based
on top-down command directives. In these mode's, adminigtration is an efficient time-saving ingrument
gnce it minimizes the need for time-consuming deliberation during the implementation of policy. Officids
need not engage in ambitious debate, or worry about reaching an agreement about the aims of palicy,
snce others have dready done so for them. However, scholars of administration have not only
questioned the empirica relevance of this orthodoxy to the actual workings of the contemporary Sete,
but have aso pointed out that it presupposes conditions unlikely to be met. When policy gods remain at

least somewhat unclear and open-ended, or when palicy goals are clear but bureaucratic and technical
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experts (aswell asinterested private groups) understandably disagree about the best way to achieve the
gods at hand, an arduous process of consensus-building will have to take place within adminigtretive
bodies. If that process is going to achieve more-or-less satisying results, it too will have to be subject to
the condraints of rdaively time-consuming deliberative exchange and interest mediation. Forcing
adminigtrative actors to rush their decisonsis then sure to generate irrational and undesirable results no
less than in the case of overhasty legidatures™

The implicit presuppodtion that political entities congtitute corpored entities whose saif-defense calls
for swift action is mideading as well. Here again, we can easly see why the metaphor seemed so
tenable to early modern palitica thinkers. Writing amidst the extreme political upheavasthat plagued the
European world between 1500 and 1700, they witnessed the elimination of countless political units
unable to protect themsdves effectively against more advanced forms of bureaucratic and military
organization.** When many political entities (for example, the city-States of sixteenth-century Italy)
confronted the digtinct possibility of political and legd extinction, the notion that politica units should be
modeed on the metaphor of aphysicaly vulnerable body politic, against which even a seemingly modest
physica assault might pave the way for profound peril, closdy matched politica redlities. Here as wll,
however, one might ask whether this metgphor meshes with the contours of aour reatively sable
contemporary date system, in which the legd let done physica dimination of competing date unitsis
rare. Wars obvioudy can be even more brutal and destructive than they were in early modern Europe.
Y et even the most bloody of them no longer typicdly result in the extinction or territorid appropriation
of competing sates. Implicit representations of the sate as fragile physica bodies, for whom physica

assault can quickly become a fundamentd threet to self- preservation, necessarily obscure crucid facets
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of contemporary internationd relaions.

Inasmilar soirit, Brien Halett has pointed out that we need to avoid smpligtically conflating the
experience of modern war with acts of physicd violence. Hallett correctly observesthat “in the minds of
many, conceding that war often involves violent combat is tantamount to defining war as violence.
Logicdly...this should not be done because it confuses the whole of war [and its many distinct facets]
with one of its parts...”. ** Wars are waged for political reasons, and include a complex mix of
economic, culturd, and ideologica dements. Because war isimmediately linked to the physical violence
of the battlefield, however, the metaphor of physical sdf-dense, dong with a concomitant vison of war
as conggting of life-or-death physica combat, unduly color our palitical and legd ideas about war. In
contrast, if we recognize that modern wars consst of a complicated set of undertakings of which
physica violenceisakey but hardly exclusive attribute, we can begin to chalenge the metaphor of
physicd sdf-defense undergirding conventiond ideas about war making. Hallett’ s chief concernliesin
resurrecting what he describes asthe lost art of formd legidative declarations of war, which increasngly
play second fiddle to wars motored by the executive and unbridled by traditiona legidative restraints.
Because war congsts of more than direct physica violence, Hallett persuasvely argues, the traditiona
preference for a deliberate and reasoned legidative declaration of war, where war ams are carefully
detailed, should again play acentra role in guaranteeing control of war-making by dvilian+dominated
lawmaking bodies.

Hallett’ s warnings are even more gpt as a critica account of the risk of crude conflations of violence
and terrorism. Terrorism isano less complex or multi-faceted than war making. More fundamentaly,

actud physcd violenceisacrucid facet of terroriam, but by no meansits chief attribute. Psychologica
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“wegpons’ (for example, fomenting fear and hysterid) are just as pivotd. Just as modern wars are
comprised of more than physical combat and therefore leave more than enough room for ddliberative
legidatures to outline the gods of military action aswdll asits politica purposes, so too should we be
skepticd of the clam that terrorism is ultimately inconsstent with careful legidative rule making and the
vigilant oversght of executive activities. The rush to hand over open-ended decison making authority to
the executive in the aftermath of September 11 is by no means a necessary response to terrorism. On
the contrary, it suggests that we have dready caved in to the terrorists, as we rush to imitate their
autocratic structures of decison making and sacrifice our commitment to the rule of law.

The traditiond intuition that foreign threats cal for free-whedling executive prerogative requires
reconsderation aswel. Despite the familiar weaknesses of the existing internationd lega system,
picturing that system as alawless state of nature terribly misconstrues the nature of internationd legd
rdations at least since the founding of the United Nations®* If executive prerogative is chiefly justified by
the legd unpredictability and fagt-changing character of the internationd arena, that justification no
longer obtains. Today, recourse to anachronigtic visons of internationd life as alawless state of nature
chiefly functions as an ideologica cover for an irrespongble unilaterdism in foreign policy. In addition,
judicid reticence in the face of executive discretion in the “internationa” arenais now arecipe for
destroying civil liberties and the rule of law at home. If globaization means that the domestic and foreign
no longer can be neatly separated, the courts' refusal to indgst on traditiond rule of law standards
whenever “foreign” issues are at stake means that Americans should ready themsalvesfor the
obliteration of basic legd protectionsin avast array of policy arenas®

The ongoing (and potentialy endless) “war on terrorism” vividly underscores the increasing
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difficulties of clearly distinguishing the domestic from the foreign arena. The September 11 attacks were
planned abroad by citizens of other states, but some preparations appear to have been undertaken here
in part by legd resdents in the United States. In addition, the terrorists made use of insruments—the
internet, for example, and eectronic financia transactions— that have helped make retiona borders so
pOrous.

Washington's response no less vividly sheds light on the profound dangers a hand unless we
recongder our legal system’ straditiond deference to executive discretion in foreign affairs. Emphasizing
the foreign origins of the threat, the Bush Administration responded to September 11 by rounding up
nearly 1200 non-citizens, many of whom long remained in jail even though formd charges were never
leveled againgt them. Those who have been charged face detention for minor immigration law violations
that otherwise would have gone unpunished. The only “crime’ committed by most of those rounded up
isthat they remain resdent diens from countries where the Adminigtration suspects terrorist activity.
For its part, the Patriot Act provides little more than window dressing for an emerging exceptiond legd
regime encircling 9.3 million neighbors, friends, and loved ones, many of whom have lived here for
years, work dongside of us, pay taxes, and participate in ahogt of civic activities. If we keep in mind
that many millions of others are intimately linked viafamily or persond tiesto the 9.3 million directly
affected by the Patriot Act, a szable number of legal resdentsis now directly subject to irregular and
potentidly arbitrary agency decison making. The Act offers a disturbing illugtration of how the blurring
of the domestic/foreign divide might be adlowed to undermine once sacrosanct legd protections.
Terrorismis not only vaguely defined by the legidation, but the Attorney Genera merely must declare

that he has “reasonable grounds’ for suspecting resident aiens of terrorism; the Attorney Generd isthen
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given equdly expangve authority to determine the fate of suspects The Act dso unmaskstheilluson
that one can begin to Strip resdent aiens of basic rights without Smultaneoudy harming the rights of
citizens under the auspices of fighting terrorism, the Act alows for secret searches of the premises and
property of citizens aswell as resdent aiens.® The assault on ditizens rights is more than an example of
doppy legidative draftsmanship, however. It isadirect consequence of the growing dilemma of neetly
delimiting foreign from domestic activity now characteristic of countless arenas of human endeavor, as
well afalure of palitica and legd imagination to chalenge the increasingly perilous dogmathet the rule
of law stops at our nation’s borders.

[1.

So isthere no role for what Hamilton famoudy described as the “energetic executive’ in the battle
againg terrorism? Of course not. Our politica system calls for a powerful presdency, and there are
good grounds why Americans remain skepticd of parliamentary government. Nonetheless, there isno
reason to assume that our distinct brand of liberd democracy requires the massive and arguably
unprecedented enlargement of executive discretion that we have witnessed since September 11. My am
here merely has been to reconsider the tired cliches that plague our political thinking about executive
power. The most immediate implication of that reconsideration is that we need to be skepticd of the
knee-jerk tendency to expand executive prerogative amidst crisis® The burden of proof lies with those
who ingg that the growth of executive discretion is not only our best protection against future terrorist
attacks, but that it need not unduly sacrifice civil liberties and the rule of law. Thusfar, neither the Bush

Adminigration nor the Democrats in Congress have come close to meeting that burden of proof.
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